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STATEMENT OF SUBJECT MATTER AND APPELLATE JURI SDI CTI ON
Appel late jurisdictionof this Court is based on 28 U. S.C. § 1291,
this being an appeal froma final decision of the United States

District Court for the Southern District of New York.

PRELI M NARY STATEMENT
On February 14, 1997, the District Court, by t he Honorabl e M chael
B. Mukasey, granted appel | ee Cedel ' s noti on, brought pursuant to Fed.
R Civ. P. 12(b)(1) and 12(b)(6), to dism ss appellant Mrelli's

anmended conplaint. Morelli v. Cedel, 96 Civ. 2874, 1997 U. S. Di st.

LEXI S 1356, 1996 W. 61499 (S.D. N. Y. Feb. 12, 1997). Judgnent pur suant
to t hat deci si on was entered on February 18, 1997 by the Cl erk of the

Court.

Atinely notice of appeal was filed on March 5, 1997, and revi ew

was sought in this Court.

STATEMENT OF THE | SSUES PRESENTED FOR REVI EW
The appel | ant presents the foll ow ngissues for reviewinthis

appeal :

1. Vet her the district court erredindismssingMrelli's
cause of acti on under ERI SA since she attached to t he anended conpl ai nt

a si gned separati on agreenment whi ch contai ned a prom se to pay her a



pensi on, she all eged she did not receive her pension, and record
evi dence showed t hat Cedel mai ntai ned a pension plan for its enpl oyees
since 1990 and Morel Ii was vested inthat plan but did not recei ve her

pensi on after she was fired.

2. Vet her the District Court erredindetermningthat it did
not have subject matter jurisdiction over an ADEA cl ai mbrought by a
citizen of the United States against alarge, nultinational foreign
corporation doing business in the United States and engaged in a
busi ness affecting comrerce in the United States, for enpl oynent
di scrim nation whichoccurredwithintheterritorial limts of the

United St ates.

STATEMENT OF THE CASE
The appel l ant, Ida Morelli, brought this suit pursuant to 29
U S.C. 8621 (the Age Di scrimnationin Enmploynent Act, hereinafter
"ADEA') et seq., and 29 U. S. C. 81001 (the Enpl oynent Retirenent and
Security Act, hereinafter "ER SA") et seq., and pendent state cl ai ns,
al I egi ng that on January 18, 1994, her federal and state rights were
vi ol at ed by Cedel when she was term nat ed fromher position and Cedel

di d not pay her pension (42-43A, 48A).1

! All citations are to the Joint Appendi x.
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Prior toservingits answer or either side cormenci ng di scovery,
Cedel moved to dism ss all of Morelli's federal and state clains
pursuant to Fed. R Gv. P. 12(b)(1) and 12(b)(6) [54A], assertingthat
Cedel , "di d not have any pension or retirenent plans for its New York
enpl oyees” and that "on July 1, 1994, Cedel inplenented, for the first
time, a 401(k) plan for its New York enployees ...[which] was
i npl emented and became effective nearly six (6) nonths after
[ Morelli's] enpl oyment with Cedel's New York regional office was
termnated.” Cedel al so argued that the district court | acked subj ect
matter jurisdictionover Mrelli's ADEA cl ai mbecause Cedel enpl oyed
fewer than twenty enpl oyees inthe United States duringtherel evant

time period. (71A).

The district court granted Cedel's notion to dism ss (8A).
Judgnent pursuant to the deci sion granting Cedel's notionto dismss
was entered by the Cl erk of the Court on February 18, 1997 (7A). A

timely Notice of Appeal was filed on March 5, 1997 (5A).

STATEMENT OF FACTS
Appel l ant, Ida Mirelli, isab7-year old femalecitizen of New
York (43A). Appellee, Cedel, is a 27 year-oldinternational securities
and precious netals clearing house (111A, 126A), incorporated in
Luxenbour g (126A) and mai nt ai ni ng representati ve offi ces i n New York

(44A, 119A), London, Tokyo and Hong Kong (119A). As of the end of



1990, Cedel's own equities and reserves were val ued at over 90 mi | |ion
U S. Dollars (119A), and securities deposited with Cedel were val ued at
454.2 billion U. S. Dollars (119A). During therelevant tine period,

Cedel had hundreds of enpl oyees worl dw de (105A, 120A, 139A).

The record is silent as to the nunber of Cedel's overseas

enpl oyees who were citizens of the United States.

On June 29, 1984, Cedel hired Morelli as an assistant to Philipe
Humbert, who had been assi gned t o open t he New York of fice. In 1993,
Cedel "constructively" discharged Hunbert and replaced hi mwith a
younger man, Deni s Sabourin. On January 18, 1994, Sabourin fired
Morel I'i, demandi ng she si gn an agreenent wai ving all rights stenmm ng
fromseparati on of her enploynment inreturn for three nonths severance
pay, three nont hs nmedi cal coverage and her pension. Wen plaintiff was
fired, she was the only enpl oyee i n t he New York of fi ce over the age of
40. Morelli clainms that prior to beingfired she "perforned her job

well." Morelli was repl aced by M chael Goonan, who at that time was 36

years old (9A-10A).

To support her age discrimnationclaim Mrelli assertedthat
Sabourin made statenments "evidencing bias in favor of younger
enpl oyees. " For exanpl e, Sabourin stated that tw bankers were "young
with fresh newideas, . . . just what I |ike, new bl ood with new

i deas." Al so, Sabourin conplinented Morelli on her performance at a
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conference by stating that she was "so energetic. . . [she] | ooked
I'i ke an ei ghteen year old." Morelli alleges that executives from
Cedel ' s Luxenbour g headquart ers made conment s evi denci ng bi as agai nst
ol der enpl oyees and that at thetinme Mirelli was fired, Cedel required
j ob applicants to provide their age for Cedel's pre-enploynent

guestionnaire (10A).

Morelli's ERISA claim

To support her ERISAclaim Mrelli annexed as Exhibit "1" to her
anended conpl aint a fully execut ed separati on agreenent, dated January
18, 1994, given to her by Cedel and si gned by Sabourin and herself. ¢

18 of Morelli's anended conpl aint all eged,

"M . Sabourininformed Ms. Morelli that if she signedthe
agreenent she woul d recei ve three nonth's severance pay,
t hr ee nont hs nedi cal coverage, and her pension. He further
informed her that if she refused to i mediately signthe
agreenent, she woul d be summarily fired wi t hout severance
pay, nedi cal benefits, or her pension. Asaresult, Ms.
Morel I'i i mredi atel y signed t he agreenent inthe presence of
M. Sabourin and gave t he agreenent to him A copy of the
agreenment i s annexed as Exhibit "1" to this Conplaint."
(46A).

The separ ati on agreenent contai ned Cedel's witten prom se to pay
Morelli fromits "Pension Plan: . . . an uni que and tax protected sum

of USD on April 30, 1994." (52A).

1 20 of Morelli's anended conpl aint all eged,



"To date, Ms. Mrelli has not received the pension
distributionto whichsheisentitledand whichwas prom sed
to her in the signed agreenent." (47A).

Count Three of Morelli's anended conpl ai nt al |l eged, "Defendant's

conduct hereininfailingto pay Plaintiff her pension violates ERI SA. "

(48A) .

The district court heldthat, "Such vague assertions failedto

state a claimunder [29 U.S.C.] 8 1132 (a)(1)(B)." (20A).

Inreachingits decision, thedistrict court alsorelied(20A)
upon an affidavit fromthe of fi ce manager of Cedel's New York O fice,

submtted in connection with Cedel's notion, which clai ned,

"Prior toJuly 1, 1994, Cedel did not have any pensi on or
retirenment benefits plans for its New York enpl oyees.
However, on July 1, 1994, Cedel inplenented, for the first
time, a 401(k) plan for its New York office enpl oyees."
(71A).

The district court accepted Cedel 's assertion as true. (20A). The
district court then stated that, "Plaintiff does not deny that the

401(k) planis therelevant plan (Pl. Mem at 10)," pointing out that,

"Al t hough plaintiff didnot attach t he pensi on plan to her
conpl ai nt, she has brought a cl ai munder ERI SA and | may
consi der the plan on anotionto dismss 'wheretheplanis
incorporatedintothe conplaint by reference... (citations
om tted, holdingthat) ona Rule 12(b)(6) notion, acourt
may consi der docunments attached to the conplaint or
i ncorporated by reference, matters of which judicial notice
may be taken, or docunents in plaintiff's possession of
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whi ch plaintiff had know edge and relied on in bringing

suit." (21A).

Morel li's counsel's Affidavit in Qopositionto Defendant's Mdtion
annexed Cedel ' s 1990 Annual Report and a pre-conplaint, pre-litigation

letter fromone of Cedel's attorneys.

The 1990 Annual Report, at 127A, contai ned details of Cedel"'s
pensi on pl an:
"(g) Pension Pl an
The Conpany has concl uded a non-contri but ory
pensi on pl an covering all enpl oyees havi ng nore
than thirty nonths service. The plan provi des
for the beneficiariestoreceive anannuity as a
suppl enent to their I egal pension. . . . The
| ast actuarial valuation of the plan was
establ i shed at Decenber 31, 1990." (127A).
The Annual Report's statenent of Cedel's pension plan did not
di stingui sh anong donestic, foreign, overseas, or United States
enpl oyees, and descri bed an entirely non-contri butory pension pl an
(enpl oyees were not required to make any contri bution to the plan
described) for all of its enployees with over thirty nonths' servi ce.

Morel li, who had been hired in 1984, had substantially norethanthirty

mont hs' service as of Decenber 31, 1990.

The Affidavit in Oppositionto Cedel's notionto dismss al so
annexed a |l etter fromone of Cedel's attorneys sent inresponseto

Morel li's counsel's inquiry why she had not yet recei ved t he pensi on

7



prom sed in the separation agreenent, which, according to the
separati on agreenent, was t o have been paidto her on April 30, 1994.
The letter, dated July 12, 1994, was consistent with the signed
separati on agreenent and contradi cted Cedel 's subsequent litigation
posture that Morelli was not a participant in, nor entitledto any
benefits under the pension plan. Theletter containedthe foll ow ng

st at ement :

"Wthrespect to Ms. Murelli's pensionplanrights, |
expl ained to you | ast week that the Plan did not becone
effectiveuntil July 1, 1994. Accordingly, Cedel coul d not
di stribute pensionfundsto Ms. Morelli, or any ot her Pl an
participant, prior to that date. M. Mrelli will be
contacted shortly by Guardi an, the adm ni strator of the
Pl an. She wi ||l be gi ven a nunber of options fromwhichto
choose in connection with the distribution of the USD
22,304.00 in her account." (140A-141A)

Al t hough at the time of this letter there was no pending
adm ni strative conplaint, no pending litigation, and no apparent
di spute astothe validity or anount of Ms. Morelli's pensionclaim

(only a question as to why she had not yet receivedit), thedistrict

court held,

"Plaintiff's reliancein her nmenorandumand affidavit on a
| etter fromdefendant's counsel which was sent inthe course
of settlement negotiationsis aviolationof Rule 408 of the
Federal Rul es of Evidence which states:
Evi dence of (1) furnishing or offering or
promsing to furnish, or (2) accepting or
offering or promsing to accept, a valuable
consi derationin conproni singor attenptingto
conprom se a claimwhich was di sputed as to

8



validity or amount, i s not adm ssi bleto prove
liability for or invalidity of the claimor its
amount . " (23A).

The di strict court then held, "Because plaintiff is neither a
participant, nor entitledto any benefits under the plan, her ERI SA

claimnmust be dism ssed.” (23A).

Subj ect Matter Jurisdiction

On Sept ember 6, 1994, Morelli filed a charge of discrimnation
agai nst Cedel with the New York State D vi si on of Human R ghts (" DHR")
(10A, 62A-67A). On February 29, 1996, the DHRi ssued a Det erm nati on
and Order (10A). On Septenber 20, 1996, the EEOC found that,
"Respondent i s an enpl oyer wi t hinthe meani ng of the Age D scrim nation
in Enpl oynent Act, ADEA, and tineliness, deferral and all other
jurisdictional requirenments have been net." (107A). Morelli therefore
fully conpliedw ththe adm nistrative prerequisitesto comencingthis
action. Morelli filedthis actionon April 19, 1996, and an anended

conplaint on May 31, 1996 (10A).

Cedel noved to di sm ss Morel li's ADEA cl ai mpursuant to Fed. R
Civ. P. 12(b)(1) for | ack of subject matter jurisdiction. Cedel argued
that it enpl oyed only ten enpl oyees i n New York i n 1993 and el even in
1994 (11A, 70A-71A), thereforeit did not neet the ADEA s defi nition of
enpl oyer and Morel | i's conpl ai nt nust be di sm ssed for | ack of subject

matter jurisdiction (11A). Cedel didnot informthe district court of

9



t he nunber of citizens of the United States that it enpl oyed over seas.
Because there was no discovery, Mirelli was unable to make any
allegationsinthisregard. Neither did Cedel informthe district
court of the size of its workforce, nor the magni tude of its busi ness
operations. Morelli didnot deny that Cedel had fewer than twenty
enpl oyees inits NewYork Ofice during 1993 and 1994. Rather, Mrelli
relied on the facts that, (1) the ADEA prohibitions apply to
discrimnatory acts in places over which the United States has
soverei gnty, and t he conduct conpl ai ned of took place withinthe United
States and directly affected acitizen of the United States working for
one of Cedel's representative officesinthe City of New York ( 30A-
31A), (2) the EECC had found Cedel to be an enpl oyer w t hin t he neani ng
of the ADEA (104A), (3) Cedel, aninternational securities and precious
nmetal s cl eari ng house (111A, 126A), with other 450billion U S. Dollars
on deposit, and equity and reserves val ued at over 90 mllion U. S.
Dol | ars, enpl oyed hundr eds of enpl oyees wor| dw de during the rel evant
time period, therefore, Cedel nmet the jurisdictional prerequisite of 29

U.S.C. § 630(b). (11A, 104A-105A, 107A, 138A- 139A).

The Court bel owdi sm ssed Morel |i's ADEA cl ai mfor | ack of subject

matter jurisdiction, holding, inter alia,

"the protections of the ADEA do not apply to a foreign
conpany's foreign operations ...." (17A-18A). Congress
chose tolimt the ADEA s reach; 8 630(b) exenpts snal |
enpl oyers fromthe prohi bition of the ADEA. What ever the

10



reason for that limtation, its existence reveals a

Congr essi onal decision not to give the broadest possible

renmedi al reach to the ADEA." (18A-19A).

SUMVARY OF ARGUMENT

The district court erredindismssing Mrelli's ERRSAclaim The
court m sread t he pl eadi ngs and overl ooked record evi dence t hat Cedel
mai nt ai ned a pensi on plan for its enpl oyees since 1990, that Mrelli
was vested inthat plan, and di d not recei ve her pensi on after she was
fired, despite awitten agreenment to pay her pensi on. Therefore,
Morel |'i stated a cause of action under ERI SAfor Cedel's failureto pay

her pension.

The district court erredindismssing Mrelli's ADEA cl ai mfor
| ack of subject matter jurisdiction. The district court has
jurisdictionover an ADEA cl ai mbrought by a citizen of the United
States against a large, nultinational foreign corporation doing
business inthe United States, and engaged i n a busi ness affecting
commerce inthe United States, for enpl oynent di scrim nation which

occurred within the United States.
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ARGUMENT
PO NT ONE

PLAI NTI FF' S AVENDED COVPLAI NT AND THE
DOCUMENTS PROVI DED TO THE COURT ON THE
MOTI ON VWERE SUFFI CI ENT TO STATE AN
ERI SA CLAIM

Fed. R Civ. P. 6(a) requires that a pleading be only, "ashort
and pl ai n statenent of the cl ai mshowi ng that the pl eader is entitled
torelief.” Rule6 (e)(1) requires that, "Each avernent of a pl eadi ng
shal | be sinple, concise and direct. No technical fornms of pl eading

. arerequired.” Rule 6(f) requires that, "All pl eadi ngs shall be

construed to do substantial justice.”

To support her ERISAclaim Mrelli annexed as Exhibit "1" to her
anmended conpl aint a fully executed separation agreenent, dated January
18, 1994, given to her by Cedel and si gned by Sabourin and herself. ¢

18 of Morelli's anended conpl aint all eged,

"M . Sabourininformed Ms. Mirelli that if she signedthe
agreenent she woul d recei ve three nonth's severance pay,
t hr ee nont hs nedi cal coverage, and her pension. He further
i nformed her that if she refused to i mediately signthe
agreenment, she woul d be sunmarily fired wi t hout severance
pay, nedi cal benefits, or her pension. As aresult, Ms.
Morel I'i i mredi ately si gned t he agreenent i nthe presence of
M . Sabourin and gave t he agreenent to him A copy of the
agreenment i s annexed as Exhibit "1" to this Conplaint."
(46A) .

12



The separati on agreenent contai ned Cedel 's witten prom se to pay
Morelli fromits "Pension Plan: . . . an uni que and tax protected sum

of USD on April 30, 1994." (52A).

1 20 of Morelli's anended conpl aint all eged,

"To date, Ms. Mrelli has not received the pension
distributionto whichsheisentitledand whichwas prom sed

to her in the signed agreenent." (47A).

Count Three of Morelli's anmended conpl ai nt al | eged, "Defendant's

conduct hereininfailingto pay Plaintiff her pensionviolates ERI SA. "

(48A).

The di strict court heldthat, "Such vague assertions failedto

state a claimunder [29 U.S.C.] 8 1132 (a)(1)(B)." (20A).

This was error. These al |l egati ons state a cause of acti on under
ERISA. Morelli alleged that she was entitled to a pension, and
attached to her anmended conpl ai nt a signed separati on agreenment
ref erenci ng her pension and prom sing it woul d be paid by April 30,
1994. She al |l eged t hat she had not been pai d her pension. Thus, while

the district court was correct in citing Sanson v. General Mtors

Corp., 966 F.2d 618, 621 (11th Gr., 1992), for the propositionthat,
"Only a participant or beneficiary can file a civil action under
ERI SA[,]" (20A), Morelli's pleading sufficedto state a clai munder

ERI SA. Her amended conpl ai nt establ i shed that she was a participant in

13



a pensi on pl an by attachi ng a si gned agreenent that she woul d recei ve
a pensi on on a specific date, and further all eged that she had not

recei ved that pension. This sufficedtostate aclaim See, Schonhol z

v. Long I sl and Jewi sh Medi cal Center, 858 F. Supp. 350 (E.D. N. Y. 1984)

[ forner enpl oyee st at ed ERI SA cl ai magai nst enpl oyer for benefits under
sever ance pay pl an; enpl oyee al | eged t hat pl an was not revoked after
term nation of her enpl oynent and t hat she was not pai d benefits under

pl an] .

The district court erredinrulingthat Morelli did"not allege
that she is a participant in or beneficiary of an enpl oyee pensi on
benefit plan" and, "does not even al | ege t he exi st ence of such a pl an”
(20A), (thedistrict court i s wong, see, 46A and 52A) and t hen hol di ng
that, "[b]ecause plaintiff is neither aparticipant, nor entitledto

any benefits under the plan, her ERI SA cl ai mnust be di sm ssed” (23A).

Inreachingits conclusion, thedistrict court msreadthe anmended
conplaint. It overlookedthe inport of the facts that were actually
pl eaded. It accepted as true a Cedel enpl oyee's affidavit in support
of its nmotionto dismss whichcontained allegations inconsistent with
Cedel ' s own description of its pension plan as containedinits Annual
Report. Further, the affidavit was inconsistent with the signed
separ ati on agr eenent between Cedel and Morelli. The affidavit was al so

i nconsistent with Cedel's witten, pre-conplaint, pre-litigation

14



statenment that there was a specific, undi sputed sumof United States
Dol | ars ($22, 304.00) that woul d be distributedto Morelli fromits
pensi on pl an, which, for nmere adm ni strative reasons, had not yet been

distributed to her.

The "401 (k)" plan

Assum ng, arguendo, that the 401 (k) pl an annexed as an exhi bi t
to Cedel's affidavit i nsupport of its notionto dismss, was Cedel 's
only pensionor retirement plan for its New York enpl oyees at thetine
it fired Mrelli, areviewof the 401 (k) plan (73A-102A), indicates
t hat she was covered by that plan. The "Effective Date" of the planis
January 1, 1994 (74A). Morelli was still enpl oyed by Cedel on t hat
date. To determ ne whet her or not Morelli was vestedinthe plan, the

exhi bit states that for "Vesting, all Years of Service will be
counted.” (93A). The plan required six or seven years of service
(dependi ng upon the Pl an Year) in order to be 100%vested. (92A). As

a ten year enpl oyee, Morelli was fully vested prior to her term nati on.

Cedel ' s Annual Report

I n any event, Cedel's affidavit, whichclainmedthat, "Prior to
July 1, 1994, Cedel did not have any pension or retirenment benefits
pl ans for its New York enpl oyees" (71A) is contrary to Cedel's own 1990
Annual Report, which refers to "a non-contri butory pension pl an

covering all enpl oyees having nore thanthirty nonths service....
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(127A). Morelli submtted Cedel's 1990 Annual Report in oppositionto
Cedel's nmotion to dismss (105A, 139A). The 1990 Annual Report,
Cedel 's affidavit and 401 (k) plan were all subm tted outside of the
pl eadi ngs. Yet, thedistrict court apparently only consi dered the 401

(k) plan. This was error.

Cedel "s letter

The district court alsofailedto consider theletter fromCedel,
viewing it as aninadm ssibl e settlenment offer and refusi ng to consi der
it inrebuttal to Cedel's affidavit which had asserted that Mrelli was
neither a participant in, nor entitledto apension. There arethree
reasons the district court was wrong in finding the letter was

proffered in violation of Fed R Evid. 408.

First, Cedel's |etter had not been sent to Mdrelli's counsel to
attenmpt to conprom se a claim but to explain that the pension,
explicitly prom sed inthe separation agreenent, had not yet been pai d
due to an adm ni strative delay. Theletter set forththe exact anount
("USD 22, 304. 00 i n her account™) of her pension. As evidenced by the
contents of theletter, while there nay have been sone ot her di sputes

bet ween t he parties,?there was no dispute astoeither thevalidity or

2 Morelli had not yet filed either an adm nistrative conpl aint,

or a federal court conplaint. The separation agreenent had provided
that Morelli would be paid her pension on April 30, 1994. As of July
12, 1994, the date of Cedel's letter, she had not yet been paid her
pension. After nearly two nore nonths went by w thout receiving her
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anmount of her pension. Thus, the portion of theletter relied upon was

not precluded by Fed. R Evid. 408.

Second, inits notionto dismss, Cedel took a positioncontrary
to the separation agreenent andtheletter (and contrary toits Annual
Report), and asked the district court torely onan affidavit which
annexed a 401 (k) plan purporting to be Cedel's only planfor its New
Yor k enpl oyees. The affidavit further represented that Mrelli was not
vested in that 401 (k) plan and not entitled to any pension or
retirenment benefits whatsoever. By view ng Cedel's July 12, 1994
| etter as havi ng been sent in the course of settl enent di scussi ons and
i nadm ssi bl e for any purpose, the district court m ssed the point.
Morel li's counsel had apparently witten and spoken to Cedel ' s counsel
regardi ng t he pensi on and recei ved witten and verbal assurances t hat
t he pensi on was hel d up for nere adm ni strative reasons havi ng not hi ng
todowiththevalidity or ambunt of her pensi on. Thus, when Cedel
subsequently took the litigation positionthat Mrelli was not entitled
to any pension at all, we properly referenced Cedel's letter, which
contai ned an unqual i fied factual assertionthat Morelli was entitledto
a pension, the amount of which was not in dispute:

"Wth respect to M. Mrelli's pensionplanrights, |

expl ained to you | ast week that the Plan did not becone
effectiveuntil July 1, 1994. Accordingly, Cedel coul d not

pension, Mrelli filed a conplaint with DHR
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di stribute pension fundsto Ms. Mrelli prior tothat date.
Ms. Mrelli will be contacted shortly by Guardi an, the
adm ni strator of the Plan. She wi || be given a nunber of
options from which to choose in connection with the
di stribution of the USD 22,304.00 in her account."” (141A).

The di strict court shoul d not have permtted Cedel to hide behind
the shield of Fed. R Evid. 408. See, inthe context of the attorney-

client privilege, United States v. Blizerian, 926 F. 2d 1285, 1292 (2d

Cir.), cert. denied, 502 U.S. 813 (1991) ("[T]he privilege nmay

inplicitly be waived when [a] defendant asserts a claimthat in
f ai rness requires exam nati on of protected comunications."), andPray

v. The NewYork Gty Ballet, No. 96-5723 (RLC) (HBP) Menor andumQpi ni on

and Order dated May 16, 1997, inwhichthe district court permtted
depositions of the NewYork Bal |l et' s counsel despite the assertion of

attorney-client privilege, holdingthat the def endant may not rely on
the i nvestigation as a defense and shieldinformationfromplaintiffs
mer el y because their investi gators happen to be attorneys. By anal ogy,

Cedel cannot defend based on an affidavit statingthereis only a 401
(k) plan and that Morelli has noentitlenent to a pensi on what soever,

and shield contrary informati on fromthe court nerely because such
contrary i nformati on was conmuni cated to plaintiff's counsel from
def endant's | awyers. Once Cedel offered evidence outside of the
pl eadi ngs, ineffect invitingthe district court totreat the notion as
one for summary judgnment, Morelli was obligated and entitled to

respond. The same public policy that pierces the attorney-client
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privilege nust be all owed to pierce Fed. R Evid. 408, if i ndeed Rul e

408 cones into play at all.

Finally, the letter was not offered to "prove"” liability or
damages. The only i ssue before the district court was whet her Morel | i
shoul d have been permtted to proceed on her ERISA claim A
determ nation of the adm ssibility of the letter should have been
deferred until the concl usi on of di scovery, when the circunmst ances
surrounding the letter, and the details of the pension pl ans referenced
inthe separation agreenment and i n Cedel 's Annual Report had been

fl eshed out.

PO NT TWO

THE DI STRI CT COURT HAS SUBJECT MATTER
JURI SDI CTI ON OVER MORELLI'S ADEA CLAI M

Cedel argued that it enployed only ten enpl oyees in New York in
1993 and el even i n 1994 (11A, 70A-71A), therefore, it did not neet the
ADEA s definition of enpl oyer and Morel | i's conpl ai nt nust be di sm ssed
for |l ack of subject matter jurisdiction (11A). Cedel did not inform
the District Court of the nunber of citizens of the United States that
it enpl oyed overseas. Neither didit informthe Court of the size of
its workforce, nor of the nmagnitude of its business operations.
Morel I'i did not deny that Cedel had fewer than twenty enployeesinits

New York Of fice during 1993 and 1994. Rather, Morelli argued that, (1)

19



ADEA prohi bitions apply to discrimnatory acts i n pl aces over whi ch the
Uni ted St ates has soverei gnty, (2) the EEOC had f ound Cedel was an
enpl oyer wi thi nthe meani ng of the ADEA (104A), and, (3) Cedel enpl oyed
nor e t han twenty enpl oyees wor |l dwi de (it enpl oyed hundreds of enpl oyees
wor | dwi de), therefore, Cedel nmet the jurisdictional prerequisite of 29

U.S.C. § 630(b). (11A, 104A-105A, 107A, 138A- 139A).

Whet her a forei gn enpl oyer' s overseas enpl oyees are counted in
det er m ni ng whet her that enpl oyer falls withinthe 8 630(b) definition

of "enpl oyer," has never been determ ned by this or any other Circuit.?3

s Robi nson v. Overseas Mlitary Sales Corp., 827 F. Supp. 915,
aff'd, 21 F.3d 502 (2d Cir. 1994), and Brownlee v. Lear Siegler
Managenent Services Corp., 15 F.3d 976, cert. denied, 512 U S. 1237
(1994) are sonetines incorrectly cited as having deciding this issue.
Robi nson i nvol ved an Anerican working overseas for a foreign
corporation. In dismssing for |lack of subject matter jurisdiction,
the district court nerely held that a foreign corporation not
controlled by a United States corporation my not be sued for its
conduct overseas, even when that conduct affects a citizen of the
United States working overseas (Robinson's workplace was Korea). 827
F. Supp 915, 918, 920. In Brownlee, the court nerely held there was
no basis to inpute a principal's acts to an agent for an otherw se
neutral business decision, and therefore the agent could not be sued
for the acts of the Saudi Arabian principal. 15 F.3d 976, 977.

Rao v. Kenya Airways, Ltd., No. 94 Civ. 6013, 1995 W 366305,
1995 U.S. Dist. LEXIS 8416 (S.D.N. Y. Jan. 30, 1995), the first in the
l'ine of cases actually holding that foreign enpl oyees may not be
counted as enpl oyees under 8 630(b), relied on Robinson and Brownl ee
for the proposition that enployees of foreign corporations in foreign
countries are not counted. However, that was not what those cases
hel d: Robinson and Brownl ee nerely reaffirmed inter alia that the
ADEA may not be applied extraterritorialy to prohibit foreign
conpani es from doi ng what may be |Iawful on foreign soil. Thus, the
foundation of the Rao line is itself flawed and none of the cases
based on Rao are analytically sound.
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Inavery real sense, that shoul d have been a non-i ssue i n t he cont ext
of this case, where a gigantic, foreign enpl oyer di scri mnated agai nst

a United States citizen on United States soil.

The district court reviewed the |l egi sl ative history and purpose
of the ADEA s 1984 anmendnments and cited a |line of fairly recent
di strict court decisions indismssing Mrelli's ADEA cl ai mfor | ack of

subj ect matter jurisdiction: Raov. Kenya Airways, Ltd., No. 94 Civ.

6013, 1995 W 366305 at *2, (S.D.N. Y. Jan. 20, 1995), Robi nson v.

Overseas Mlitary Sales Corp., 827 F. Supp. 915, 921 (E.D.N. Y. 1993),

affirmed, 21 F. 3d 502 (2d Cir. 1994); Robins v. Max Mara, U S. A, Inc.

914 F. Supp. 915, 921 (S.D.N. Y. 1996), Kim v. Dial Service

International, Inc., No. 96 Civ. 3327, 1997 W. 5902, at *3 (S.D. N. Y.

Jan. 8. 1997), andFeit v. BiosynthlInt'l, Inc., No. 95 C6774, 1996 W

99726, at *2 (N.D.1l1. March 4, 1996)]% For the reasons di scussed
bel ow, the district court's deci sionwas wong and its judgnent nust be
rever sed.

The district court explicitly relied on the "small enpl oyer”
exception in reaching its erroneous concl usion.

4 Qur research has uncovered two subsequent district court
decisions in this line of cases. Both cite the decision belowin
their line of authority: Mnutillo v. Aqua Signal Corporation, 1997
US Dist. LEXIS 3960 (N.D. Ill, 1997) and Russell v. M dwest-Werner

& Pfleiderer Inc., 955 F. Supp. 114 (D. Kan. 1997).

As noted in the previous footnote, this entire |line of
authority is flawed.
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In di smssing Morelli's ADEA cl ai mfor | ack of subject matter
jurisdiction onthe basis that "the protections of the ADEA do not
apply to a foreign conpany's foreign operations” thedistrict court
hel d the ADEAhad alim ted renedi al reach, as evi denced by t he snal |
enpl oyer exenption:

"the protections of the ADEA do not apply to a foreign

conpany's foreign operations ...." (17A-18A). Congress

chosetolimt the ADEA' s reach; 8 603(b) exenpts snal |

enpl oyers fromthe prohibition of the ADEA. What ever t he

reason for that limtation, its existence reveals a

Congr essi onal decision not to give the broadest possible

remedi al reach to the ADEA." (18A-19A).

The district court's curious reliance upon Congress' intentionto
exenpt smal | enpl oyers fromthe reach of the ADEAt o support its narrow
readi ng of the statutory definition of enpl oyer was fl awed. (18A-19A).
Wth over 450 billion U S. Doll ars on deposit, equity and reserves of
nearly 100 mllion U S. Dol | ars, and hundreds of enpl oyeesinafar-

flung international securities and precious netals enterprise (11A,

104A- 105A, 107A, 138A-139A), Cedel is hardly a "small business.”

The t wenty enpl oyee fl oor was not desi gned to protect foreign
enpl oyers. Congress set atwenty enpl oyee fl oor so as not to subj ect

smal | busi nesses totherigors of the ADEA. > The ADEA does not require

5 The floor debate over the ADEA' s anal ogous statute, Title VII,
as described in Tonka v. The Seiler Corporation, 66 F.3d 1295, 1314
(1995), indicates that the costs associated with defendi ng agai nst

discrimnation clains was a factor in the decision to inplenent a
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t hat those twenty enpl oyees beinthe "protected class,” tow t; over
the age of 40. It only requires that there be at |east twenty
enpl oyees i n order that there be jurisdictionover the enpl oyee, so
that "smal |l enpl oyers” woul d not becone subject to suit under the
statute. Enpl oyees under the age of 40 are not "enpl oyees"” protected
by t he ADEA, yet they are counted f or purposes of ADEA juri sdiction.
Nevert hel ess, the district court m ssed that point and hel d t hat since
foreign enpl oyees are not protected by the ADEA, they cannot be
counted. Inthisregard, thedistrict court confused enpl oyees who

shoul d be "counted” with enpl oyees who are "protected.”

The district court's analysis was fl awed

m ni mum enpl oyee requirenent. In discussions over a proposed change
to the m ni mum enpl oyee threshold, the burdens placed upon a snall
busi ness forced to conply with federal regulations and defend agai nst
a discrimnation suit were explicitly addressed. See 110 Cong. Rec.
S. 13092 (1964) (Remarks of Sen. Cotton); 110 Cong. Rec. S. 13088
(1964) (Remarks of Sen. Hunmphrey); 110 Cong. Rec. S. 13092-93 (1964)
(Remarks of Sen. Morse). None of these factors favor an exenption

t hat woul d excl ude Cedel from the ADEA.

As noted in Tonka, other factors also considered by Congress
i ncluded the protection of intimte and personal relations existing
in small businesses, potential effects on conpetition and the
econony, and the constitutionality of the statute under the Commerce
Cl ause. See, e.g., 110 Cong. Rec. 7088 (1964) (Remarks of Sen.
Stennis); 110 Cong. Rec. S. 7207-17 (Remarks of Sen. Clark). None of
t hese factors favor Cedel either.

| ndeed, in limting the amount of punitive damages awar ded
under the anal ogous Civil Rights Act of 1991, conpanies with over 300
enpl oyees are subject to near the maxi mum punitive damge anmount.
VWi | e Congress may have wanted to linmt the exposure of smal
conpani es, Cedel is not a small conpany.
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Inits syllogism the district court m xed and mat ched parts of
t he ADEAw thout regardto the |l egislativeintent behindthe statute
and i ts anendnents, and reached an il |l ogical result as a consequence,
towt; that the ADEAdi d not protect acitizen of the United Stat es,
working in the United States, fromthe unl awful acts of a | arge,

mul ti national foreign enployer on United States soil.

The di strict court reasoned t hat, since the ADEA does not apply
tothe foreign operations of a foreign conpany [citing 29 U.S.C. §
623(h)(2)], its foreign enpl oyees enpl oyed abroad are not "enpl oyees, "
[citing 29 U S.C. 8 630(f), which says no such thing], therefore
f orei gn enpl oyees shoul d not be count ed as "enpl oyees" under 8 630(b)
t o det er mi ne whet her an enpl oyer has t he mi ni rumnunber of enpl oyees

(16A) .

I n reachi ng this conclusion, the district court exam ned t he 1984
amendnents to t he ADEA whi ch extended its coverage to United States
citizens worki ng abroad for United States conpani es or their foreign
subsi di ari es, and reasoned, fromthe absence of | anguage expressly
protecting United States citizens enpl oyed by forei gn conpani es within
the United States, that foreign enpl oyees of those countries shoul d not

be counted toward t he statutory m ni numeven if those conpani es have
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subsidiaries or officesinthe United States (17A).% Thus, the district
court reached its negative concl usi on by non sequi tur reasoning. In so
doi ng, the district court overl ooked the express | anguage of the
statute, its purpose, the rationale of the 1984 anendnents, and

conpletely ignored United States sovereignty.

6 29 U.S.C. 8 630 (f) was anmended in 1984 specifically to include
Anmerican citizens working abroad within the definition of enployees.
This was not done to exclude foreign workers fromthe count in § 630
(b). The "expressed purpose” of the 1984 amendnent, and the | ast
sentence of 8 630 (f), was "to 'mak[e] provisions of the [ ADEA] apply
to citizens of the United States enployed in foreign countries by
U.S. corporations or their subsidiaries.'" EEOC v. Arabian Anerican
Ol Co., 499 U.S. 244, 259 (1991). All seven of the federal courts
of appeal s that have exam ned this issue have held that before the
1984 anendnents, the ADEA did not protect Anmerican citizens enployed
by Anmerican conpani es abroad. See e.g. Lopez v. Pan Am Wrld Servs.,
Inc., 813 F.2d 1118, 1119 (11th Cir. 1987) (citing cases fromthe
District of Colunbia, Third, Fourth, Fifth, Seventh and Ninth
Circuits). Nothing in the history of this amendnent indicates any
Congressional intention to inmpact on the enployee count required by §
630 (b). The amendnment was sinmply to extend the ADEA' s renedi al

pur pose by making explicit that United States citizens enpl oyed by a
U.S. enployer in a workplace in a foreign country are protected by
the ADEA. P.L. 98-459, pp. 36-37, 1984 U. S. Code Cong. & Adm News,
pp. 3009-3010.

29 U.S.C. 8 623 (h) was anended in 1984, also, "to insure that
the citizens of the United States who are enployed in a foreign
wor kpl ace by U. S. corporations or their subsidiaries enjoy the
protection of the Age Discrimnation in Enploynment Act. . . P. L.
98-459, pp. 27-28, 1984 U.S. Code Cong. & Adm News, p. 3000)

Agai n, the amendnent was consistent with the ADEA s renedi al
purpose. There is nothing in the statute or its history to indicate
t hat Congress ever even considered the possibility that a citizen of
the United States woul d be unprotected by the ADEA while working in
the United States for a foreign enployer of the size and magnitude of
Cedel .
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The ADEA defines an enployer covered by the Act as:

"a person engaged i n an i ndustry affecti ng conmerce who has
twenty or nore enpl oyees for each worki ng day i n each of
twenty or nore cal endar weeks i nthe current or preceding
cal endar year "

29 U.S.C. § 630(b) (1994).

This statute is clear and unambi guous. The pl ai n neani ng of a
statuteis normally controlling, "except inthe rare cases [in which]
theliteral applicationof astatutew || produce aresult denonstrably

at odds withtheintentions of its drafters.” Sanuels, Kraner & Co. v.

Cl.R, 930 F.2d 975, 979 (2d Cir.) (quoting Giffin v. Qceanic

Contractors, Inc., 458 U.S. 564, 571, (1982), cert. denied, 502 U S.

957 (1991); see al so, 2A Sutherl and Statutory Construction, § 46. 07
(5th ed. 1992). In such cases, it is the "intentions of the
| egi sl ators, rather than the strict | anguage, that controls."1d.,

Tonka v. The Seil er Conpany, 66 F. 2d 1285, 1313 (2d Cir. 1995). "In

t he absence of anindicationtothe contrary, words in astatute are
assuned to bear their "ordinary, contenporary, common neani ng." Pioneer

| nvest nent Services Co. v. Brunswi ck Associ ates Ltd. Partnership, 507

U S. 380, 388 (1993) (internal quotation marks and citationomtted).
| n common par |l ance, an enpl oyer "has" an enpl oyee i f he mai ntai ns an
enpl oynment rel ati onshipwi th that i ndividual. See 1 The New Shorter

Oxford English Dictionary 1198 (1993) (def. 2: defining "have" to mean
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to "possessinacertainrelationship"); Arerican Heritage D ctionary
828 (3d ed. 1992) (def. 2: defining "have" to nean "to occupy a
particul ar relation to"; giving as an exanple "had a great many
di sciples”); Wbster's Newlnternational D ctionary 1145 (2d ed. 1950)
(def. 2: defining "have" to nmean "to possess, as sonething which
appertains to, is connected with, or affects, one"; giving as an

exanple "to have an ungrateful son")." MWalters v. Metropolitan

Educati onal Enterprises, Inc., 117 S. C. 660, 1997 W 9783, at *4, 1997

U. S Lexis 462 (1997). Inplicit inthe Suprene Court's rational e was
itsreaffirmati onthat the statutes prohibitingdiscrimnationare
remedial in nature. Since the plain reading of the statute is

consistent wwththeintention of thedrafters, the plainreadi ng nust

be uphel d; the district court was sinply wonginits analysis and

concl usi on.

The ADEAis arenedi al statute enactedto thwart the i nvi di ous

practice of age discrimnationinenploynment. Gazder v. Air India, 574

F. Supp. 134 (S.D.N. Y. 1983). As such it should be readin amnner
t hat shrouds the protected class with the nost coverage. 1d. "In our
interpretation of [the] ADEA, we nust, therefore, seek to effectuate,
not interferewth, the Act's 'renmedi al and humani tari an' goal of

elimnating age discrimnation in enploynent." |d. at 136.
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The hi story of the statute evidences Congress' clear i ntention

that the age di scrim nationprohibitions not apply overseas if the

enpl oyer i s aforeign person not control |l ed by an Areri can enpl oyer.
Congress was, "cognizant of the well-established principle of
sovereignty, that no nation has theright toinposeits |abor standards
on anot her country." P.L. 98-459, pp. 27-28, 1984 U. S. Code Cong. &

Adm News, pp. 3000- 3001, 3009). Wile theADEA"' s prohi bitions may not

apply to foreign enployers' actions affecting their own foreign
enpl oyees, that is quite different fromhol ding that a foreign enpl oyer
is not an enpl oyer at all nerely because nost of its workforce is
overseas. Accordingto aplainreadingof the statute, any enpl oyer’
wi th over twenty enpl oyees i s subject tothe ADEAfor its actions that

take place within the territorial jurisdiction of the United States.

The district court's analysisis alsocontrary tothat of the U S
Equal Enpl oynent Qopportunity Conm ssion. In policy guidelinesissued

in 1989, the EECCstatedits viewthat the ADEA "applies to an enpl oyer

! "It has consistently been held that [the statute anal ogous
to the ADEA] Title VII is renedial in nature and shoul d be
given the broadest interpretation consistent with its
purpose. In addition, it has been held that |iberal
construction should also be given to the definition of
"enpl oyer' so as to carry out the Congressional purpose of
elimnating inconveni ence, unfairness and hum|liation of
di scrimnation.”

"The Flinmsy Yardstick: How Many Enpl oyees Does it Take to Defeat a
Title VIl Discrimnation ClainP" Jacqueline Louise WIIlians, 18
Cardozo L. Rev. 221, 243 (Septenber 1996).
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that isaforeignfirmoperatinginthe United States unless atreaty
i s involved." EEQC Pol i cy Gui dance, N-915.039, Enpl. Prac. CGui de (CCH)

1 5183 (March 3, 1989).

Courts have hel d t hat foreign conpani es are subj ect tothe ADEA
to the extent that they have enpl oyees inthe United States. EEOCv.

Kl oster Cruise Ltd., 888 F. Supp. 147 (S.D. Fla. 1991). InHelmyv.

Sout h African Ai rways, 84 Civ. 5404, 1987 W 13195, at *7, 1987 U. S.

Di st. LEXIS5671, (S.D.N. Y. 1987), thedistrict court heldthat the
ADEA di d apply to a Sout h Afri can conpany' s operationsinthe United
States with respect toits Arerican enpl oyees. The district court held
t hat ADEA prohi bitions appliedto "discrimnatory acts in places over
whi ch the United St ates has sovereignty, territorial jurisdiction, or
| egislative control. Id, at 21. The district court notedthat it is
the enployee's place of enploynment that governs the ADEA's
applicability. ("Wefindnothinginthe ADEAor its |l egislative history
toindicatethat the 1984 anendnents were i nt ended t o excl ude Aneri can

citizens working within the United States from coverage.") |d.

The court went on to explain the 1984 amendnents:

"The 1984 anendnents to t he ADEAwere general ly i ntended to
extend the Act' s coverage to Ameri cans enpl oyed abr oad by
Anmeri can conpani es or their subsidiaries .... Congress was
careful not toinposeits |abor standards on another country

. Accordi ngly, Congress did not extend ADEA' s protection
to foreign national s worki ng abroad for Aneri can conmpani es
or their subsidiaries ... It isinconceivabl e that Congress
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i ntended to respect the soverei gnty of other nations and
abandon t hat of the United States by subj ecting Ameri can
citizens, workinginsidethe United States, toforeignlaw"

Id. at 21.

I n enacting the ADEA, Congress intended the wi dest possible
cover age, stopping only where a clai mof jurisdictionwouldencroach
upon anot her country's sovereignty. |nposing additional restrictions,
such as limtingthe universe of enpl oyees for cal cul ati on pur poses,
particul arly where no such limtation exists in the text of the
statute, severely undercuts Congress' humani tarian and renedi al intent
inenacting the ADEA. There is no good reasonto permt a gigantic,
foreign nulti-national corporation, engaged in comrerce wthinthe
United States, to avoid liability for its own conduct, within the
territorial limts of the United States, which violated United States
law, to the detrinent of a citizen of the United States who was

enpl oyed by that corporation.

CONCLUSI ON
For the reasons stated herein, the Judgnent shoul d be rever sed and
the matter remanded to the district court for the conmencenent of
di scovery and for further proceedingsinlight of this Court's opinion.

New Yor k, New York
May 30, 1997
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ECKHAUS & OLSON

By:

Steven G Eckhaus (SE 1929)
Attorneys for the Appellant,
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230 Park Avenue
New Yor k, NY 10017
(212) 986-6200
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