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PO NT |

MORELLI HAS STATED A CAUSE
OF ACTI ON UNDER ERI SA SI NCE
SHE HAS A" COLORABLE CLAI M
TO VESTED BENEFI TS

Cedel argues (Appellee' s Br. at 9), and we agree, that

under Firestone Tire & Rubber Co. v. Bruch, 489 U. S. 101,

117 (1989), Morelli nust have a "col orabl e cl ai nf to vested
benefits in order that she have standi ng to pursue an ERl SA
cl aim

Morelli reliedonthree facts to establish that she has
a colorable claim

First, the Separation Agreenent?! (51A-53A) whi ch was an
exhibit to Mrelli's Arended Conpl ai nt (42A-53A), provi ded
i n paragraph 3,

"(f) Pension Plan: Ida shall be paid an uni que

and tax protected | unp sumof USD on April

30, 1994."

This Separation Agreenent, standing alone, was
sufficient to confer standing upon Mrelli, since it
constituted an adm ssion by Cedel that Morelli was to be
paid a sumof US dollars as and for her pension.?

Second, Cedel's 1990 Annual Report (109A-137A), which

was Exhibit Bto Morelli's counsel's Affidavit i n Qoposition

! Had Morelli brought a claimfor breach of the promse to
pay a pension as contained in the Separation Agreenent, Cedel would
no doubt have argued that such breach of contract claimwas preenmpted
by ERI SA.

2 Cedel 's assertion, that this Separation Agreenent is
"apparently a translation of a standard form European separation
agreenent” (Appellee's Br. at 21) is not supported by any fact in the
record, and is, in any event irrelevant since Cedel drafted the
agreenent and presented it to Morelli for her signature.



to Cedel's Motionto Di sm ss the Arended Conpl ai nt ( 104A-
105A), provided at page 127A
"(g) Pension Pl an
The Conpany has concl uded a non-
contri butory pensi on pl an covering al |
enpl oyees having nore than thirty
nmont hs servi ce. The pl an provi des for
the beneficiaries to receive an
annuity as a suppl enent totheir | ega
pension . . . . The last actuari al
val uati on of the plan was established
at Decenmber 31, 1990."

Morel li, who had been enpl oyed by Cedel since 1984
(44A), had substantially norethanthirty nonths' service as
of Decenber 31, 1990. The Annual Report's di scl osure of a
pensi on pl an covering all enpl oyees having thirty nont hs

service did not contain any reference to an excl usi on of

Cedel 's United States enpl oyees. 3

3 Cedel 's assertion that Mrelli's argunment based on the
Annual Report is raised for the first time on appeal (Appellee' s Br.
at 18) mischaracterizes the facts and the law. The Annual Report was
submtted to the district court as an exhibit to an affidavit in
opposition to Cedel's notion to dism ss (104A-139A), and the pension
pl an was incorporated by reference into the Anended Conpl ai nt (42A-
53A, at 9T 18, 20, 25, 28, 30 and in T 3[f] of Exhibit 1 to the
Anmended Conpl aint, the Separation Agreenent, which al so speaks of
Morelli's pension). Referring to evidence of the pension plan which
was in the record bel ow does not create a new argunent on appeal
See, e.qg., Brass v. American Film Tech, Inc., 987 F.2d 142, 150 (2d
Cir. 1993) (holding that on a Rule 12(b)(6) notion, a court may
consider, inter alia, docunents attached to the conpl aint or
i ncorporated by reference therein); Gerzog v. London Fog Corp., 907
F. Supp. 590, 601 (E.D.N. Y. 1995) (holding that "[a]lthough the

pensi on plan at issue is not attached to the conplaint ..., the Court
may consider a retirement plan on a nmotion to dism ss where the plan
is incorporated in the conplaint by reference.” 1In any event, the

standard of review of the grant of a notion to dism ss pursuant to
Fed. R Civ. P. 12(b)(6) is de novo. Citibank v. K-H Corp., 968 F.2d
1489, 1494 (2d Cir. 1992) ("A dism ssal under Rule 12(b)(6) wll be
affirmed only if it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimthat would entitle himto
relief.")




Third, the July 12, 1994 | etter fromCedel's counsel to

Morelli's counsel contained the follow ng statenent:

"Wthrespect to Ms. Mrelli'spension plan
rights, | explained to you | ast week t hat the
Pl an di d not becone effective until July 1, 1994.
Accordi ngly, Cedel coul d not distribute pension
funds to Ms. Morelli, or any other Plan
partici pant, prior to that date. M. Morelli
wll be contacted shortly by Guardian, the
adm ni strator of the Plan. She w || be given a
nunber of options from which to choose in
connection with the distribution of the USD
22,304.00 in her account."” (140A-141A) (enphasis
added) .

Cedel argues that thisletter isinadmssible under FRE
408. VWhet her or not the letter is adm ssible, the

Separ ati on Agreenent 4 and t he Annual Report cl early evi dence

4 Cedel also argues (Appellee's Br. at 21) that

"As a matter of law, such an agreenment is insufficient to
create an ERI SA pension benefit plan. It is well settled
that an undertaking to pay a lunp sum paynent to an

enpl oyee does not create an ERI SA pl an under the statute.
See, Janes v. Fleet/Norstar Financial G oup, Inc., 992
F.2d 463, 464 (2d Cir. 1993); see also, Fort Halifax
Packing Co., v. Coyne, 482 U S. 1, 12 (1987)."

Morel li does not argue that the Separation Agreenent created
t he ERI SA pension benefit plan. Rather, the Separation Agreenent
avers the existence of an ERI SA pensi on benefit plan (as does Cedel's
Annual Report) fromwhich Morelli was to receive a sumof US dollars
on a specified date. Janes and Fort Halifax relate to severance pay
pl ans, not pension benefit plans. The plan at issue is |ike the
pl ain vanilla pension plan Congress had in mnd when it passed ERI SA
[see, 29 U.S.C. § 1001(a) and 8 1002(2)(a)]. The pension plan did
not become a severance pay plan nerely because it was referred to in
t he Separation Agreenent.

Cedel 's further assertion that Mrelli would have known of the
exi stence of the pension plan (Appellee's Br. at 16, fn 5, and at 20)
i s beside the point and contrary to the Congressional findings that
underlie ERI SA. Congress recogni zed that enpl oyees may not have
access to information about their pensions. As the Congressional
findings and declaration of policy in the very first section of ERI SA
(a) state:

owing to the |ack of enployee information and
(continued...)



Morelli's entitlement to her pension. The letter does no
nore t han set forth the anount of that pension and a reason
why it had not yet been paid.

Cedel "s further argunent regardi ng the 401(K) pl an
(Appel l ee' s Br. at 13-19, 29-30) is ared herring desi gned
to obscure its obligation to pay Mirelli her pension.
Morel |'i never conceded that the 401(K) pl an was t he pl an
t hat she was suing under. Only after Cedel introduced
evi dence of the 401(K) plan (there was no evi dence Morel | i
had ever seen that plan before), and all eged that it was
Cedel " s only pension plan for its New York enpl oyees, did
Morelli try to showthat, if it indeed was the only such
plan, it also appliedto her. As she stated at page 10 of
her Menorandum in Opposition to Defendant's Motion to
Di sm ss the Anmended Conpl ai nt:

"Def endant relies upon an affidavit from

Of fi ce Manager Precy P. Lopez for the proposition

that Mrs. Morelli was not covered by Cedel's

pensi on pl an. However, areviewof the exhibit

to M. Lopez' affidavit, which purports to bethe

pensi on pl an, clearly evidences that Ms. Mrelli
was covered by the plan...." (enphasis added).

Thus, this Court should find that Morelli stated a
cause of action under ERI SAfor Cedel's failureto pay her

pensi on.

4(C...continued)
adequat e safeguards concerning their operation, it is
desirable in the interests of enployees and their

beneficiaries ... that disclosure be made and saf eguards
be provided with respect to the establishnment, operation,
and adm nistration of such plans . . . ." 29 U S.C
81001(a).



PO NT I

TH S COURT SHOULD FI ND THAT
I T HAS SUBJECT MATTER
JURI SDI CTI ON OVERMCRELLI' S

TITLE VII CLAI M

Cedel, in making light of Morelli's public policy
argunment, clainms that the "so-called 'public policy'
argument is her contention that the twenty enpl oyee
requi rement for ADEA jurisdiction does not apply where the
enpl oyer is a large foreign enployer with a very snmal |
officeinthe Untied States .... " Cedel then goes onto
argue that "[s]ubjecting such an enpl oyer to ADEA, Title VI
and ADA jurisdiction could di scourage i nvestnment inthe
United States."” (Appellee's Br. at 39 fn 15).

Morelli's publ i c policy argunment Is nore
strai ghtforward than that: She asserts that Congress di d not
intend that the benefit of the ADEA's small| business
exception be used to i muni ze t he Uni ted St at es operati ons
of agigantic foreign securities and precious netals deal er
with billions of dollars in assets and hundreds of enpl oyees
inafar flung international operation, fromconplyingwth
our | aws whi ch prohi bit discrimnation against United States
citizens enpl oyed by that foreign enployer onour soil. If
Congress so intended, it would have said so.

As to Cedel ' s argunent that subj ecting such a foreign

enpl oyer to our | aws "coul d di scourage i nvestnent inthe
United States,” Morelli has three responses: First, foreign

enpl oyers doi ng businessinthe United States are, withrare



exception (nost of which derive fromtreaties, none of which
apply here), subject tovirtually all of our laws -- that is
t he price of doing businessinthe United States. Second,
Congr ess has never evidenced any intention that foreign
enpl oyers doi ng business inthe United States be exenpt from
conpliance with the obligations of the ADEA. Third, Cedel's
mer cenary argunent begs this Court to exalt the val ue of
foreigninvestnent over the val ue of enforcing our | aws
withinour territorial sovereignty and over the right of our
citizens to protection from such invidious discrimnation.
Thus, this Court should findthat the District Court

has subject matter jurisdiction over Morelli's ADEA claim

CONCLUSI ON

For the reasons stated herein, the Judgnent shoul d be
reversed and the matter remanded to the district court for
t he commencenent of di scovery and for further proceedingsin

light of this Court's opinion.
Respectful |y,

ECKHAUS & OLSON

By:
Steven G Eckhaus (SE 1929)
230 Park Avenue
New Yor k, NY 10017
(212) 986-6200

Attorneys for the Plaintiff-Appellant,
| da Morell
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New Yor k,
July 31,

New Yor k
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